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IN THE HIGH COURT OF JUDICATURE AT BOMBAY

ORCTHARY ORIGINAL CTIVIL JURISDICTTON

WRIT FPETITION NO. 1722 OF 1988

DISTRICT: MUMBAT

Awvinaash Tamba & Pra. ................... Pet it ioners

VERSUS

The Municipal Corporation
of Greater Mumbai & Ors. ... ... ... .c..- .Respondents

Mr.8 A .Divan with Hr.Gautam Patel
for Petit ioners

Mr.M.B8.Raoc for Respondent No.1.

CORAM: * Y. K . SABHARWAL, C.J. &

S.RADHAKRISHHAN, J.

DATE : 20TH APRIL, 1899.
P.C.2=
Tl In this Fetition, the action af the

Municipal Corporation to declare certain roands and
- i
byelanes as Hawking Fones has been ques! joned.

Verious other Petitions, inciuding Writ Petition

fLcdpino) Mo. 2485 of 1998, claiming similar teliefs




3

are al=ma pendina sl are hefore as. The Pelit o=

filed Ly Lhe Acsociabion of Haukers are also parl of

Lhits balch of Pel it fons .

= 4 : Tevbkman di;ﬂﬁlinﬂﬂ ware iusucil iy this Court
on Edgh Hovember . 1388 in regaed ta the Schemes being
prupnred- ks ihq- Muniripsl Corperation for Hawlk ing
Arad Nnnrhuvk{n§ Tanes alfler conudas ing the
repreaentat icrns of all concearned Mr  Raa, iaa#nud
Counse 1 appsaring lor bthe Corporelion, aubmits  Bhal
the Scheme has been !;nnlinmd by the ﬂdminiairatinn,
bubt  wvarious asteps are required to be taken and Lthe
Schema is otill to be pleced before the Corporat ion.
Technically, therefore, the Schews ia stil) nt  Lhe
eirnfl and conaiderstion Etnﬁﬂ.w Hr.Rao submits that

the Scheme will bhe finalinad by the firat week af

July, 1989,

3. We' amke it clear Lhal, in casea Lhe Scheme is
not  finalieed within the Lime now heing sought for,
ve will have to coasider the suggest ionis  about
certain arams and -rnadm being " declarad as
Nan-hawking or Hawking 7one. Wa way notice Lhat ,
nveh dur ing Lhe courss aof hbnrinﬂ-yuﬂtﬁrdﬂy.

forceaiul submisaion was macdte Lhat carblain aress  and
: .

roads, as an inbesim measures, be dirocted Lo be




declared os Mon-havking Zones. We may further

notice thet, a3 far back es 22nd September, 1988,

thia Court had directed Lhe Municipal Commissioner
te finalisa Hawk ing . and Mon-hawling Zones, after
abtaining "he approvel of the Corporakion, on or

hefore 10th MNovember , TEBHG.

ds Regarding the iasue of ‘ﬁautiaf, learned
Coun=al for the Cﬂrp;ru[inn suhmiFs that, after the
.Drder dated 30th November, 18398 was passed by this
Court, the Curﬁoraiién had stopped i=suing ‘Pawt ia’
and callecting daily any emount on that account. In
order Gto appreciate this Order, it would be useful
to bear in mind the two esrlier Orders passed on

this aspect, one datad 30th Movember, 1968 itself

L]
and the other dated 31st July, 1298 .

5. The question of racovery of° daily charges
and issue of ‘Pawtis' was subject—-matter of Writ
Petition No.892 of 1998, Thﬂ. Nivision Bench made
'nhan1;tc the Rule in the said Writ Petiticn in terms
af Judgment daéed 3ist July, 1888. It wa= obaerved
th;t the Ciréulﬂr under Hhicg the daily charges wWere
being collected was wikhaut any authaority of law and
it was held to be unenforceable. The Court directed

the Corpocation Authorities not ta act on the



Circular to recover the charges Truem unautharised
havwkears The Corporation wes | however | Qlwen
liboerty to  take much siups as adﬁinﬂihle in Yaw tao
contirol mnd regulate unauthor ised hawk ing hﬁsinras
in tha City of Muabai. We mav alarify that it is
not the case ol any éf Lhe partiea b=afore us that

=u:ch daily ‘charges _are being rollecied from

suthorised or licensed hawhkers.

]
*
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8. The aforsseid Judgment dated 31st July, 1998
hﬁﬁ 'nifu been noticed in the Order dated 30th
"H§§;;Eﬂ;, 1H88. This Court sepecifically - directed
that 1n view of Lhe Order dated 31st July, 1888, it
is not peossible to accept the contention of Tearnad
Counsal for Ithu hawkers that the practice of issua
.aF "Pawtia' should be ;antinued. In paragraph 4 of
the orders/directions dated 30th Lavamber, 1888, it
was apecifically arderad Ehat “thea Municipal
Cﬁmmiasiﬂnﬂr would sems that henceforth nao freah
‘Pavtis' mre issued or any amount collected from
unauthorised or uniicenaad_huukarﬁ unéer any head.”
Rightly understsnding thess directions, .as already
nafiﬂﬂd, the coilection of amount and issuing
"Pawtis' wers stopped with effect from 2nd December,
1888. Paragraph 4 of the directions dated 30th

November, 1998 further goes on to say that nog-issue



of 'Pawtis’ or payment by unauthorised or unlicensed
hawvkers would not affect the rfghts, if anv, of the
persona to whom ‘Fawtis' were duly isaued. It has
also been further clarified in paragraph 7 that the
Order should not be interpreted to mean that those
parsons who are -hawking since years are to be
removed on the basis of this Order (30th November |
1888). At the same time, the Court directed that it
would be open to the Corporatian to take appropriate
action against unauthorised or unlicenaed hawkers 1in

accordancs with law.

T "By Order daled 17th December, 1998 passed in
Writ Petition (Ledging) No.2485 of 19#&, while
isauing the Rule, as an interim meaaure. it was
observed that, in arder to ensure that the revenua‘h
of the Corporation doesa no! auflfer. it would be uﬁén
to the Coarporaticn ko callect caily charges by dissue
of :Fﬂwt13' as has bean cellected in the past. The
Order dated 17th December 1888 deae;wcs te be
clarified. . It does not seem that the Order dated
31st  Juily, 1898, referred to uhbve, waa brought teo
the notice of Lhe Bench which passed the Ordar dated
17th December, i908 In fact, in &all material

pParticulars, the Order dauted 17th December, 1998

reiterates the aar iier Order dated 30th Novemher




1888 passed in the aforesaid Writ Pebtition. Tt ia
further not clear whether the Bench was informed or
noet that, pursuant te the Order dated A0th November

1888, the Corporation had alrzady stopped issue of

"Fawtia®" and collecticn of daily charges. The Order

dated 30th Novernber, 1668, te nﬁr mind, clear 1y

the Corporation from issuing 'Pawtis' avan
-

in favouwr of hawkers who have been hawking for a

preventa

considerable period of time and in whose favaur
‘Pavtis’ have been issued. The only protection to

such persons in the Order dated 30th Movember, 1508

-

is that the non—issue of "Pawtis® would not affect
their rights, if- any, on the basis of 'Pawtis’
issued to them. Tt was specifically ~ directed, as

noticed earlier, that pﬁnctici of issue of 'Pawtis'

cannot be continued. This direction was alsa in

conacnance with the Judgment dated 3ist JuIy. 19688 .

B. Undar ' these circumsfancaa. we clarify and

vacate the Order dated 17th Decemebr, 1098 and

direct that, henceforth, thea Corporatiocn shall not

issue 'Pawtis' and make any daily collections and it

“ill comply with the directions dated 3i1st July,

18998 and 30th November, 1988. We further reiterate

that Lhis Order would not mean that Lthose persons,

who are hawking =since years, are to be removed on



the basis aof this Order. ' Tt would, however be open

to the Corparation to teke appropriate action in

accordance with Igu.

g, The Corporation is directed te file an

affidavit placing on record the amount collectad b~

't by issue of "Pawtis’ from 1st Auguat, 1888 Etil1]

-

" date.

14, Thia and obher connected Pelbilions would

stand over for TEthlJulv. 1884 .

CHIEF JUSTICE

S.RADHAKRISHNAN, J.
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